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(2) Residency in following year. 
(3) Special rule. 
(4) Example. 

§ 301.7701(b)–5 Coordination with section 877. 

(a) General rule. 
(b) Tax imposed. 
(c) Example. 

§ 301.7701(b)–6 Taxable year. 

(a) In general. 
(b) Examples. 

§ 301.7701(b)–7 Coordination with income tax 
treaties. 

(a) Consistency requirement. 
(1) Application. 
(2) Computation of tax liability. 
(3) Other Internal Revenue Code purposes. 
(4) Special rules for S corporations. [Re-

served] 
(b) Filing requirements. 
(c) Contents of statement. 
(1) In general. 
(i) Returns due after December 15, 1997. 
(ii) Earlier returns. 
(2) Controlled foreign corporation share-

holders. 
(3) S corporation shareholders. [Reserved] 
(d) Relationship to section 6114(a) treaty- 

based return positions. 
(e) Examples. 

§ 301.7701(b)–8 Procedural rules. 

(a) Who must file. 
(1) Closer connection exception. 
(2) Exempt individuals and individuals 

with a medical condition. 
(3) De minimis presence and residency 

starting and termination dates. 
(b) Contents of statement. 
(1) Closer connection exception. 
(i) Returns due after December 15, 1997. 
(ii) Earlier returns. 
(2) Exempt individuals and individuals 

with a medical condition. 
(i) Returns due after December 15, 1997. 
(ii) Earlier returns. 
(3) De minimis presence and residency 

starting and termination dates. 
(c) How to file. 
(d) Penalty for failure to file statement. 
(1) General rule. 
(2) Exception. 
(e) Filing requirement disregarded. 

§ 301.7701(b)–9 Effective dates of §§ 301.7701(b)– 
1 through 301.7701(b)–7. 

(a) In general. 
(b) Special rules. 
(1) Green card test-residency starting date. 
(2) Substantial presence test-years in-

cluded. 
(3) Professional athletes. 

(4) Procedural rules and filing require-
ments. 

[T.D. 8411, 57 FR 15241, Apr. 27, 1992; 58 FR 
17516, Apr. 5, 1993; as amended by T.D. 8733, 62 
FR 53386, Oct. 14, 1997] 

§ 301.7701(b)–1 Resident alien. 
(a) Scope. Section 301.7701(b)–1(b) pro-

vides rules for determining whether an 
alien individual is a lawful permanent 
resident of the United States. Section 
301.7701(b)–1(c) provides rules for deter-
mining if an alien individual satisfies 
the substantial presence test. Section 
301.7701(b)–2 provides rules for deter-
mining when an alien individual will be 
considered to maintain a tax home in a 
foreign country and to have a closer 
connection to that foreign country. 
Section 301.7701(b)–3 provides rules for 
determining if an individual is an ex-
empt individual because of his or her 
status as a foreign government-related 
individual, teacher, trainee, student, or 
professional athlete. Section 
301.7701(b)–3 also provides rules for de-
termining whether an individual may 
exclude days of presence in the United 
States because the individual was un-
able to leave the United States because 
of a medical condition. Section 
301.7701(b)–4 provides rules for deter-
mining an individual’s residency start-
ing and termination dates. Section 
301.7701(b)–5 provides rules for applying 
section 877 to a nonresident alien indi-
vidual. Section 301.7701(b)–6 provides 
rules for determining the taxable year 
of an alien. Section 301.7701(b)–7 pro-
vides rules for determining the effect 
of these regulations on rules in tax 
conventions to which the United States 
is a party. Section 301.7701(b)–8 pro-
vides procedural rules for establishing 
that an individual is a nonresident 
alien. Section 301.7701(b)–9 provides the 
effective dates of section 7701(b) and 
the regulations under that section. Un-
less the context indicates otherwise, 
the regulations under §§ 301.7701(b)–1 
through 301.7701(b)–9 apply for purposes 
of determining whether a United 
States citizen is also a resident of the 
United States. (This determination 
may be relevant, for example, to the 
application of section 861(a)(1) which 
treats income from interest-bearing 
obligations of residents as income from 
sources within the United States.) The 
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regulations do not apply and §§ 1.871–2 
and 1.871–5 of this chapter continue to 
apply for purposes of the bona fide resi-
dence test of section 911. See § 1.911–2(c) 
of this chapter. For purposes of deter-
mining whether an individual is a resi-
dent of the United States for estate 
and gift tax purposes, see § 20.0–1(b)(1) 
and (2) and § 25.2501–1(b) of this chapter, 
respectively. 

(b) Lawful permanent resident—(1) 
Green card test. An alien is a resident 
alien with respect to a calendar year if 
the individual is a lawful permanent 
resident at any time during the cal-
endar year. A lawful permanent resi-
dent is an individual who has been law-
fully granted the privilege of residing 
permanently in the United States as an 
immigrant in accordance with the im-
migration laws. Resident status is 
deemed to continue unless it is re-
scinded or administratively or judi-
cially determined to have been aban-
doned. 

(2) Rescission of resident status. Resi-
dent status is considered to be re-
scinded if a final administrative or ju-
dicial order of exclusion or deportation 
is issued regarding the alien individual. 
For purposes of this paragraph, the 
term ‘‘final judicial order’’ means an 
order that is no longer subject to ap-
peal to a higher court of competent ju-
risdiction. 

(3) Administrative or judicial determina-
tion of abandonment of resident status. 
An administrative or judicial deter-
mination of abandonment of resident 
status may be initiated by the alien in-
dividual, the Immigration and Natu-
ralization Service (INS), or a consular 
officer. If the alien initiates this deter-
mination, resident status is considered 
to be abandoned when the individual’s 
application for abandonment (INS 
Form I–407) or a letter stating the 
alien’s intent to abandon his or her 
resident status, with the Alien Reg-
istration Receipt Card (INS Form I–151 
or Form I–551) enclosed, is filed with 
the INS or a consular officer. If INS re-
places any of the form numbers re-
ferred to in this paragraph or 
§ 301.7701(b)–2(f), refer to the com-
parable INS replacement form number. 
For purposes of this paragraph, an 
alien individual shall be considered to 
have filed a letter stating the intent to 

abandon resident status with the INS 
or a consular office if such letter is 
sent by certified mail, return receipt 
requested (or a foreign country’s equiv-
alent thereof). A copy of the letter, 
along with proof that the letter was 
mailed and received, should be retained 
by the alien individual. If the INS or a 
consular officer initiates this deter-
mination, resident status will be con-
sidered to be abandoned upon the 
issuance of a final administrative order 
of abandonment. If an individual is 
granted an appeal to a federal court of 
competent jurisdiction, a final judicial 
order is required. 

(c) Substantial presence test—(1) In 
general. An alien individual is a resi-
dent alien if the individual meets the 
substantial presence test. An indi-
vidual satisfies this test if he or she 
has been present in the United States 
on at least 183 days during a three year 
period that includes the current year. 
For purposes of this test, each day of 
presence in the current year is counted 
as a full day. Each day of presence in 
the first preceding year is counted as 
one-third of a day and each day of pres-
ence in the second preceding year is 
counted as one-sixth of a day. For pur-
poses of this paragraph, any fractional 
days resulting from the above calcula-
tions will not be rounded to the nearest 
whole number. (See § 301.7701(b)–9(b)(2) 
for transitional rules for calendar 
years 1985 and 1986.) 

(2) Determination of presence—(i) Phys-
ical presence. For purposes of the sub-
stantial presence test, an individual 
shall be treated as present in the 
United States on any day that he or 
she is physically present in the United 
States at any time during the day. 
(But see § 301.7701(b)–3 relating to days 
of presence that may be excluded.) 

(ii) United States. For purposes of sec-
tion 7701(b) and the regulations there-
under, the term United States when 
used in a geographical sense includes 
the states and the District of Colum-
bia. It also includes the territorial 
waters of the United States and the 
seabed and subsoil of those submarine 
areas which are adjacent to the terri-
torial waters of the United States and 
over which the United States has ex-
clusive rights, in accordance with 
international law, with respect to the 

VerDate Mar<15>2010 12:06 Jul 16, 2014 Jkt 232106 PO 00000 Frm 00743 Fmt 8010 Sfmt 8010 Y:\SGML\232106.XXX 232106eh
ie

rs
 o

n 
D

S
K

2V
P

T
V

N
1P

R
O

D
 w

ith
 C

F
R



734 

26 CFR Ch. I (4–1–14 Edition) § 301.7701(b)–2 

exploration and exploitation of natural 
resources. It does not include the pos-
sessions and territories of the United 
States or the air space over the United 
States. 

(3) Current year. The term current 
year means any calendar year for which 
an alien individual is determining his 
or her resident status. 

(4) Thirty-one day minimum. If an indi-
vidual is not physically present for 
more than 30 days during the current 
year, the substantial presence test will 
not be applied for that year even if the 
three-year total is 183 or more days. 
For purposes of the substantial pres-
ence test, it is irrelevant that an indi-
vidual was not present for more than 30 
days in the first or second year pre-
ceding the current year. 

(d) Application of section 7701(b) to the 
possessions and territories—(1) Applica-
tion to aliens for purposes of mirror sys-
tems. Section 7701(b) provides the basis 
for determining whether an alien indi-
vidual is a resident of a United States 
possession or territory that admin-
isters income tax laws that are iden-
tical (except for the substitution of the 
name of the possession or territory for 
the term ‘‘United States’’ where appro-
priate) to those in force in the United 
States, for purposes of applying such 
laws with respect to income tax liabil-
ity incurred to such possession or terri-
tory. 

(2) Non-application for bona fide resi-
dent determination. Section 7701(b) does 
not provide the basis for determining 
whether an individual (including an 
alien individual) is a bona fide resident 
of a United States possession or terri-
tory for Federal income tax purposes. 
For the applicable rules for making 
this determination, see section 937(a) 
and § 1.937–1 of this chapter. 

(e) Examples. This section may be il-
lustrated by the following examples: 

Example 1. B, an alien individual, is present 
in the United States for 122 days in the cur-
rent year. He was present in the United 
States for 122 days in the first preceding cal-
endar year and for 122 days in the second pre-
ceding calendar year. In determining his sta-
tus for the current year, B counts all 122 
days in the United States in the current year 
plus 1⁄3 of the 122 days in the United States in 
the first preceding calendar year (402⁄3 days) 
and 1⁄6 of the 122 days in the United States 
during the second preceding calendar year 

(201⁄3 days). The total of 122+402⁄3+201⁄3 equals 
183 days. B meets the substantial presence 
test and is a resident alien for the current 
year. 

Example 2. C, an alien individual, is present 
in the United States for 25 days during the 
current year. She was present in the United 
States for 365 days during the first preceding 
year and 365 days during the second pre-
ceding year. The substantial presence test 
does not apply because C is present in the 
United States for fewer than 31 days during 
the current year. 

Example 3. D, an alien individual, is present 
in the United States for 170 days during the 
current year. He was present in the United 
States for 30 days during the first preceding 
year and 30 days during the second preceding 
year. In determining his status for the cur-
rent year, D counts all 170 days in the United 
States in the current year plus 1⁄3 of the 30 
days in the United States in the first pre-
ceding calendar year (10 days) and 1⁄6 of the 
30 days in the United States during the sec-
ond preceding calendar year (5 days). The 
total of 170+10+5 equals 185 days. D meets the 
substantial presence test and is a resident 
alien for the current year notwithstanding 
the fact that he was present in the United 
States for fewer than 31 days in each of the 
two preceding years. 

[T.D. 8411, 57 FR 15242, Apr. 27, 1992; 57 FR 
28612, June 26, 1992; 57 FR 37190, Aug. 18, 1992, 
as amended by T.D. 9194, 70 FR 18947, Apr. 11, 
2005; T.D. 9391, 73 FR 19377, Apr. 9, 2008] 

§ 301.7701(b)–2 Closer connection ex-
ception. 

(a) In general. An alien individual 
who meets the substantial presence 
test may nevertheless be considered a 
nonresident alien for the current year 
if the following conditions are satis-
fied— 

(1) The individual is present in the 
United States for fewer than 183 days 
in the current year; 

(2) The individual maintains a tax 
home in a foreign country during the 
current year; and 

(3) Except as provided in paragraph 
(e) of this section, the individual has a 
closer connection during the current 
year to a single foreign country in 
which he or she maintains a tax home 
than to the United States. 

(b) Foreign country. For purposes of 
section 7701(b) and the regulations 
thereunder, the term ‘‘foreign coun-
try’’ when used in a geographical sense 
includes any territory under the sov-
ereignty of the United Nations or a 
government other than that of the 
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